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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, =——™” : 
Appellee, 
Vv. , Docket No.: 76-1110 
ANTHONY STASSI, | 
Defendant- 
Appellant. 


STATEMENT PURSUANT TO RULE 28(3) 


PRELiMINARY STATEMENT 


This is an appeal from a judgment of conviction rendered 
February 26, 1976 (Knapp, J.) in the united States District 
Court for the Southern District convicting Appellant Anthony 


Stassi after trial of conspiracy to violate on and after May l, 


1971. Title. 21 U.S.C. See. SIZ; B43(a) 01), 841006) (1) GA) 951 a) C1) 


and 952 and privr to May 1, 1971 to violate Title 21 U.S.C. Sec 
173 and 174. Appellant was also convicted of the substantive 
counts of unlawfully importing a narcotic drug into the country 
(Title 21 U.S.C. Sec. 173 and 174); concealing a narcotic drug 
in this country while knowing the same to have been illegally 
imported (Title 21 U.3.C. Sec. 173 and 174), the knowing 
importation of a narcotic drug (Title 21 U.S.C. Sec; S12. (‘Sak 
(:)(1) and 841(b)(1) (A), and the knowing possession with intent 
isetribute said drue (Title .21 U.S.C. See. 812, 841 Ca)C1) 


ind 841 (b) (1) (A) 


STATEMENT OF FACTS 


Background and Pre-Trial Motions 

On April 30, 1973, the Government filed Indictment 
Number 73 Cr. 405 which charged only appellant with con- 
spiring to receive and conceal narcotic drugs from May 1, 1970 
through October 15, 1970. Appellant was also charged with one 
substantive count of receiving 40 kilos of heroin. On this 
same date, Judge Ryan ordered the indictment sealed pursuant 
to the Government's claim that appellant was presently being 
investigated on a different charge, and that the unsealing 


of the indictment would jeopardize their investigation. On 


June 27, 1973, Judge Wyatt unsealed the indictme' t for the 


sole purpose of issuing a bench warrant for appellant's arrest 


anc then ordered the indictinent resealed. 

Appellant was arrested in Atlanta, Georgia on December 

1974 and was arraigned on the indictment on February 4, 
His counsel promptly informed the court that appellant 

tended to file motions to dismiss the indictment on the 

ground of lack of speedy prosecution. Counsel also protested 
the sealing of the indictment and claimed that the Government 

for sealing said indictment; to wit, that appellant 


of the country and under investigation on different 


cherges, were invalid.* Counsel asserted that the 
Gcvernment files, as disclosed to the defense, revealed 
that the Government knew the exact whereabouts of appellant 
and had ample opportunity to arrest him at either his New 
York or Florida address. Counsel therefore requested a 
de novo aetermination by the court of the Government's 
gocd faith in requesting that the indictment be sealed. 
Counsel contended further that if the Government's reasons 
were not valid, then the 22-morth delay between indictment 
and arrest cannot be sanctioned, and the indictment should 
be dismissed. ** 

Additicnally, counsel claimed that the two year delay 
between indictment and arrest impaired appellant's ability 


to adequately prepare a defense, since the memories of 


witnesses "have grown dim," certain potential witnesses 


have died, and factual documents have been lost. 
In oppositior to appellant's claims, the Government 
essentially responded that the defense could not point to 


any prejudice except the dimming of memories and the loss 


*It was brought to the court's attention that appellant 
at that time had not yet been arrested on a different charge 
(min. of 2/4/75, p. 9). 


**These facts are set forth in appellant's motion dated 
1/75 to dismiss the indictment for a lack of speedy 
prosecution and for a speedy trial. 


oD ® 


of factual documents. The Government asserted that 
multi-kilo heroin: transaction, unless the defendant was 
selling multi-kilcos f heroin each day, “such allegations 
scarcely merit comment as they so revolt common sense." 

The Government also submitted the following affidavits 

ARTHUR VIVIANI, former Assistant United States Attorney, 
set forth in his affidavit that tne indictment was sealed because 

‘ 
they did not want to jeopardize the continuing investigation of 
appellant; SPECIAL AGENTS BOCCHICHIO and ELLEDGE maintained in 
their respective affidavits that their investigation involved 
a large scale cocaine smuggiing operation in Miami and that 
the Florida agents had requested that the indictment remain 
sealed so that their investigation would not be jeopardized.* 

On March 4, 1974, oral argument was held on the afore- 
mentioned motions. In response to appellant's request for a 
hearing to determine the good faith of the Government in 
requesting the sealing of the indictment, the court stated 
the defense had not made a sufficient showing of bad 


of the Government to warrant a hearing.** 


Government's contentions were set forth in an 
affidavit dated February 27, 1975. 


‘In a supplementary memorandum of law dated April 21. 
requesting the dismissal the indictment for lack of 
dy prosecution, appellant again claimed that the sealing 


ic indictment was improper since the Government was 
of his whereabouts and could have taken him into cus- 


Appellant additionally claimed that there were certain 


il 


periods when the indictment should be deemed (cont'd) 


When appellant then requested an April trial, the Govern 
that there was a possibility of a superseding indict 
ment (min. of 3/4 a ae 
Thereafter, on April the Government declared 
that there was a superseding indictment which named many 
more defendants Counsel again protested and requested 
either a dismissal of the,indi-tment. or alternatively, a 


severance of appellant's case from that of his co-defendants 
(min. of 4/8/75, pp. 20-21). Accordingly, on April 11, 1975, 


the court warned the Government to be prepared for < severance 


(min, of 6/11/75, p. 15). 


(cont'd.) unsealed and that these particular periods should 
t 


be counted against the Government when considering the delay 
in the context of the six months rule. 

Specifically, appellant pointed out that on September 
10, 1973, Judge Duffy ordered the indictment sealed until 
November 15, 1973. No application for a further extension 
was made until January 15, 1973, leaving a 60 day gap. On 
April 22, 1974, Judge Pierce ordered the indictment sealed 
until May 31, 1974. No further application for an extension 
was made until July 3, 1974. And in August of 1974, Judge 
Steward ordered the indictment sealed until September 4, 
1974. The Government on September 5th failed to move for 
an extension and did not so act for a three month period. 

Counsel therefore concluded that there was an aggregate 
period of 6-1/2 months when the indictment was unsealed and 
such periods should be held against the Government when com- 
piling the period under this Court's six months rule for the 
prompt disposition of criminal cases 

On July 10, 1975, the court in a written opinion denied 

's motion to dismiss the indictment for lack of 


osecution (said opinion is attached hereto in the 


ly, rn 
edy | 


r 
endix) 


Superseding indictment 
on April 11, 1975 and differed from 
in that it added four defendants (Stassi, 
and Guidicelli); enlarged the time frame of the conspiracy 
to encompass the period from January 1970 through December o 
1972; added more co-conspirators; and charged appellant with 
the commission of three more substantive counts of narcotic 
violations.* 

In a motion dated Apri 75, appellant moved for 
@ severance based upon t information set forth above. 
Additionally, appellant asserted that the Government had 
first represeuted on February 4, 197 the superseding 
indictment would be sought in a short t it was now 
70 days later. Counsel emphasized that because of the 
ness of the indictment, the court had originally set 

for May 5, 1975. Counsel further maintained that 

other defendants would be unable to prepare for trial 

the three weeks, appellant was then ready for trial. 

Moreover, according to counsel, since the other two co- 
defendants were alreac’ serving prison terms, their need 


as compe | l ing 


’'5, another superseding indictment ( 


iled and differed from its predecessor in that it 
litional defendants, Carmine Consalvo and Charle 


t 
i 


pe1seding indictment, the Government 

co-defendant, who had been incarcerated for 

years in the Federal penitentiary Predicated 

appellant thereafter on July 25, 975 moved 

dismiss the indictment because of the deportation of Otvos 
Appellant claimed that prior to his deportation, both Joe 
Stassi and Otvos were under investigation, and were questioned 
in Newark in November of 1974. It was submitted that Otv 
*estimony would have been beneficial to the defendant since it 


would have contradicted the testimony of the Government's 


key witne ses, Perna and Verizino. Appellant additionally 


pointed out that on June 23, 1975, the court had denied his 
motion for a dismissal of the indictment on the ground of 
lack of speedy prosecution because he did no¢ make a showing 
actual prejudice. Appellant claimed that this burden was 
isfied by the deportation of Otvos between the time of 
original indictment and when the superseding indictment 
returned 
Pursuant Oo appe S ; lication, a hearing 


the Government 


HEARING 
WAYNE ALLEGOOD, Administrative Hearing Examiner 

the Southeast Regionai Office of the Board of Parole in 
Atlanta, testified that their records showed that a 14-year 
sentence had been imposed on Otvos on , 1967 in the 
Eastern District of New York (H.46).* The full term date of 

sentence was January 28, 1981. A prisoner, however, is 
not required to complete his full term as he gets good time 
subtracted from his sentence. Hence, taking into account his 
good time, the mandatory release date for Otvos was June 23, 
1976. According to this witness, the Harrison Act in 1969 
made prisoners ineligible for parole, but in 1974, the law 


was changed and prisoners were then eligible for parole in 


advance of their mandatory release date .46, 48). Under this 


new law, Otvos would have been eligible for parole on September 


23, 1971 (H.48) 
Accordingly, on January 21, 1975, a parole hearing was 
for Otvos and at its conclusion, a hearing summary, which 
tentative decision, was prepared (H.52). This report 
mmended paroling Otvos on March 3, 1975 for deportation 
The Regional Director had the option of accepting 
sion or referring the case to the entire Parole Board 


on, where the question of Otvos' parole would be 


by the entire membership of the Board of Parole 


Regional Director decided to go along with the 
decision, which was to pzroie Otvos effective Marck 


for deportation only (H. 53-56). 


Although the Parole Board had previously requested 


organized crime report on Otvos, which generally reflects 


large-scale criminal activity of a sophisticated nature 


‘ ¢ 


the part of a potential lee, they had not received t 


report as of «he date that the decis‘.on to deport Otvos 


itness stated that the request for an organized 


is common in cases where the offender has been 
convicted of large scale narcotic operations, and Otvos 
had been arrested in possession of pounds of pure heroin 
that he imported from France 
Th (of } el; ~ mc tec } + - 5 Tmmi - + 
The notice that Otvos was to be paroled t Immigration 
to Otvos, the court, the United States Probation 


the Washington Parole Board office. None 


went to the Department of Justice, and there 


ir records to indicate that the DEA or 

States Attorney's office in the Southern District 

k or elsewhere received notice of the deportation 
Allegood acknowledged th the Board of Parole 


who received the notice 


Allegood further testified that if there were an 
outstanding warrant on a prisoner recommended for parole 
he would be paroled to the detainer (H.63). Hence 
Otvos had a warrant against him, he would have been 
paroled to thet warrant. A DEA Agent could have ascertained 
this fact by simply making a phone call (H.64) 

Moreover, llegood explained that ever 
grant, a recission hearing could be held 
parole. Hence, when they received Otvos' organized 
report on the day after the notice to parole had been sen: 
31/74), such a document could have formed tl 
fox a recission hearing and the revocation of his parole 
The witness could give no specific reason why a recission 
hearing was not held on Otvos (5! 6, 69-72). 

SPECIAL AGENT JAMES BRADLEY, who was at that time 
attached to the DEA Task Force in New Jersey, testified that 
in November or December of 9/4, Otvos was brought to Newark 


interviewec (H.91-92). Bradley informed Otvos that he was 


that he was participating in narcotics transactions while 


incarcerated in Atlanta Otvos denied this. The Agent also 


stated that they intended to get an indictment against him in 


future and therefore asked for hi co-operation, but 
ed (H-93) The Agent additionally asked him 
and Otvos responded that he had met 


Bradley maintained that they did no 


involved in narcotic transactions with 


nN 


+) R 3) ur 
wniie bBbraGgiey 


‘ney regardin 


Williams, who was 


ind who was preparin 


that 


Tt. 


AGENT CARROLL 


Frenchman, 


gecidec 


In late December of 1971 the 


1S 


second 


load ar 


rived 


consisted of about 120 to 130 kilos of heroin. Verizino and Perna 
received two kilos each as their share and received an additional 
Kilo. .as.-& @25e Vie) 
2 At this juncture, it appears that the relationships among 
the alleged conspir:tors were disintegratin Perna first complained 
\ to Otvos that he was having difficulty with Verizin Ot ike- 
wise expressed his annoyance with the ict that Verizino was talking 
to so many people regarding the narcocics St si in turn expressed 
his annoyance with Suzie, who would get drunk and begin talking to 
d , & 
many people about the business. Criticism also centered on Sorenson, 
. who was spending a lot of money on the strength of future narcotic 
dealings (136). Stassi ther ‘to7e concluded that they would have to 
©il1l Suzie Verivzine and & nss because they w » placi yery= 
Kill ouzie, Verizino, and sorenson, because ney were piacCing every 
~ one in jeopardy by theirtalking (138) It was decided that Perna, 
j CO} ¥ 2 talking 
geeeee his release, would send poison to Stassi, who would use it to 
kill Verizino.* Appellant would thereafter help kill Suzie and 
Sorenson (139-140). 
In the meantime, Perna was released fro Yrison on May 5, 
a: | , and thereafter met with appellant on a number of occasions 
len days after his release, app. llant asked him if he needed 
inythin and told him that t ere was nothing, new regarding any 
hioment (168-169). At another meeting held a weel ater, appellant 
again stated that he had not heard of any shipment t this time, 
Ns ypellant yave Perna a number of a drugsts wre he could be 
eached in case of any « rency. (171-172) it their third meetings 
o Casa Del Monte e i met with both anpellant and Sorenson 
4 old Perna that the thir:! load had not yet arrived (1975). 
~ 4 SSD ANE of. s - . , 
% ‘JOSEPH CONDELLO, testifying for the Government, stated that 
i in September of 197 he overheard one conversation in the prison yar 
P 1 ee bs . Pern 
: mon; r Kapatos, and Stassi Kapatos was upset bec e rern 
2 - he tryehnine that they were going o use to kili Varies 


meetings 
‘ussed 
he personally had oblems with Sorenson 
informed Perna that 
with him. 
a shipment in 


contacted, appellant responded 


had already been committed llant said 


hor Vp + 


another load in September \etober and 
entire load (194). 


final meeting 


sat at the bar. 
trouble regard 12 1 shipment and that he 
e agaii., but would contact Perna on 
November of 
and together they 
icked up 
Brooklyt1 
jammed up 
money (807) 


when he 


The Shipments 

The only Government witness to testify 
shipments of narcotics was MICHAEL MASTANTUONO, 

age worked as a barman at 
Montreal (2107). 

In May of 1970, Jacques Bec telephonaiMastantuono and 
asked him if he wanted to go to Paris. When he arrived in 
Paris, Bec asked Michael if was willing to purchase a car, 
load it with heroin, and ship it to Montreal (2112, 

Michael said that he would think about it, but first, 

wanted to go to the Cannes Film Festival to see his 

Danielle Ouimet, who was representing Canada in some 

which she starred (2113-2114). When he returned to Paris 

Bec told him that he would make $500 per kilo plus expenses 
then took him to a place to purchase a Citroen 

and gave him $1000 for a deposit (2116-2117). Michael ordered 


he car in Danielle's name. Although Bec was upset about this, 
t 


Michael explained that he was only a barman, making $/7( 


$8000 per year (2120). 


Because Bec did not have the money to pay for the car, 
~hael returned to Montreal wherc he told Andre Arioljo about 
plans. The two men agreed to become partners and Andre 
‘ 


ided the balance f the money that was owed for the 


roen: €2121-2122) About a month and a half iter, Michael 


returned to 

car to Biarritz where 

The cz hen shipped 
Approximately 


in Montreal Bec also arrived 
have >» go to New York. 
Danielle drove the car across the 
where Michael met her. From that 
Citroer. to New York City 

The next morning at about 
met, and together they went 
around for a ile, and fina 

Bec introduced Michael Andre Andreani 

them to go and have some coffee (2138). Shortly 
Andreani picked tt 

uld signal them with the 


Andreani went to a corner where man later 


s appellant was standing, and both mer got into a 


red Charger. When Michael started t follow the Charger, 


‘r Cadillacs kept passing his car and then dropping back 
} I U 


They reac ij an exi and Defendant Alain indicated 


Aw dy nT 
Andareanl 
previous 1i\ given 


rem ved 


a screwdriver 


Andreani placing the packages of heroin into four 


suitcases. ie saw appellant and Andreani leave 


place the suitcases 1 the trunk of the white 


— 


Andreani brought them $§ ,000 which meant that 


of heroin had been deli 

June of 1971, 1d Michael and asked 
me immediately to Franc ; t is arrival, 

rmed him i t was a Fiat containing ..eroin 


al 


iter the 


C 


United 


Cardin 


Nneroin, 


nd Danié¢ 
car: vie subsequent 
New Jerse 
the howse < Defendant 
the car was 


placed on the floor. After 


saw appellant standing out 


Tolix and Guidicelli had 
million dollar: 
Michael was arrested 
extradited to New York 
1 with deiivering a 
bruary and August 
-operate, the Government dismissed 
he pleaded guilty and 


sonment 


Grand Jut 


whi Le 


imp li 
received the stationwagon shi 
Astuto was the sai man wh 
Galaxy transaction Michael 
placed the blame on Astuto becau: e knew tha 
dead, and that he was also attempting to protect Daniel 

2372, 3829). 

s story regarding the ; ed Citroen delivery 
was also replete with inconsistencies He maintained that 
appellant was approximately 45 years of age when in fact 
the time of the incident, he was 59 years old (2357, 3041). 
He insisted that the man in the red Charger wore g ; at 

point but could not recall wi Moreover, 
ified before the Grand Jury t the man alleged 


who was initially in red Charger driv@ by 


Andreani, appeared in a Cadillac after Andreani's car had 


gone around the block. In his statement to Agent Bocchichio, 
identified appellant's photograph, he 
the man who had entered the light colored 
February ot is, >» never told 


the red Charger 


. ‘ 

Michael also exhibited contusion repzarding the house 

where he delivered the Citroen At one point he claimed 

that the same garage in New Jersey had been used for botl 

transactions. On another occasion, he told Agent Bocchichio 

that a house on “merson Street in New Rochelle looked like 

the place where the Citroen was delivered 36 »345) 

IV. Post Conspiracy Evidence 


Although the conspiracy charged in the indictment only 
encompassed the period from May of 19/0 up to and includin; 
December of 1972, the Government introduced a mass of evidence 
that went well beyond the 1972 date specified in the indictment 
. Prior to the elicitation of this testimony, co nsel 
objected to any evidence that was outside the scope of the 
indictment. When the court questioned the Government regarding 
the nature of their evidence, the Government responded that they 
would show that after Perna left prison in 1972 to 1973 


had a number of meetings with appellant at which time tney 
discussed plans to import more narcotics from Europe into 
the Lnited States (38 he court then queried why the indict- 
ment had been framed to so limit the conspiracy. The Government "s 
ivy answer was "I was under the obligation to meet the de ad- 
line, and I had up to 1972, and since then I have developed 

his evidence from talking to all the witnesses and finding 


" 
} 


at happened Finally, the court stated 


out evervthing 


that 1 lid n see how the 

a witness testified in addition t 

that took place during the conspir 
conversations after.’ Counsel pro 

the defendants’ Ti ghts t 

the Government is not kept within the confines 
ment (48). 


The following post conspiracy .yidence was then intro- 


duced by the Covernment: 


In February of 1973, Sorenson telephoned Perné and asked 


him to come to the Evergreen Bar in #Krooklyn. Pern 

Condello went to the Brooklyn bar and met Ernie Malizia, 

who was then a fugitive (195). The two men agreed to enter 
the narcotics business and they thereafter commenced dealing 
in large quantities of narcotics (190). At this juncture, the 
court asked "Do I take it this narcotic susiness he was now 


concerned in had nothing to do with this case?" The Govern- 


nent stated that the court was correct, but asserted that they 


were only using it for the purposes of conversation with respect 


to the conspiracy charged against these defendants (197). 
Continuing with this line 0! evidence Malizia told 
he had received a load in October and December of 


" 


went on the and lost all his ‘noney when 
business i he } is of Aibaduce wl sas arrested 
business in the hands 0 Aibaduce who was arrestec 


(198). Again, counsel objected to this evidence, 


Govermeent argued that it was in furt herance of 


the conspiracy, the court stated thé it did not 
relevance (199), but still permitted the Government 
continue elicting such testimony According to 
Malizia additiona'ly told him that appellant had borrowed 
$15,000 from him at the racetrack (199) When counsel moved 
+o strike this testimony, the court commented again that 
could not see its relevance, but theafter stated it was not 
particularly prejudicial in the context of tnis case (200, 
109). 

In March of 1973, Malizia asked Perna 
appellant and arrange for a meeting at the 
(200). The two men met appellant there, but when appellant 


saw Malizia, he asked him to leave as he was under surveillance 


(201). When Perna questicned appellant about the $15,000 that 


owed Ernie, 2ppellant said that he would speak to Ernie 


aa 


about it himself. Appellant at that point told Perna that he 
had refused a deal for narcotics in Mexico because he thought 
that he would have trouble getting rid of the goods here (201, 
203). Counsel's motion to strike this testimony was also 
denied, tut the court agreed that it appeared that the Mexican 
‘relevant (208). Appellant then stated that he was 
and would have a load for 


Before concluding this conversation, 


} 


a that his brother had told him to forget 


and Sorenson (203) 


Approximately two weeks 


told Perna that he had heard from appell 


to meet him at the Briones Restaurant in Brookl 


At this subsequent meeting, appellant informed 


Perna that he had been to France and made arrang 
get the narcotics from Canada. He had worked a 
would receive 10 to 20 packages every month or every ot 
month However, he first wanted to know if they were interested 


because they would have to buy the goods from Canada themselves, 


and the price of each package would range from 91 
$20,000. When Perna and Malizia expressed their 
go along wit! is deal, appellant said that he w 
final arrangements and then contact them (214-216). 
Ten days later, Perna received another telephone 
Sorenson who said that they were going to have 
1 Brooklyn diner. They then met Sorenson and appellant 
said that the arrangements had been made, bui that the} 
have to advance the full amount of money which Soren 
would take to Canada and turn over to the Frenchmen (218) 
Appellant was supposed to get in touch with Sorenson when a 
Perna then had an argument with 


to appellant that he could sel] 


(219) 


Thereafter, on August 23, 1 , Verizino was released 


from prison and began living wit Suzie. Malizia and Perna 
r i > 


gave him $3000 and made him a partner in their own narcotic 


business which did not involve any of the defendants on trial 
(223-224) 
In October of 1973. Perna again met with Sorenson who had 
previously telephoneJ inform him that Condello wanted 
speak to him (224). "ney met in an apartment in Brookiyn 
where Condello told them that he had been arrested and had 
been released on baii. He therefore wanted toescape to either 
Florida or California, but needed some money They gave him 
$500 (225) alizia then asked Sorenson whether had any 
goods, and Sorenson replied at he knew someone who ‘:ad the 
goods, cut and diluted, but named a ridiculous price. Counsel 
made a motion to strike this testimony, but the Government with- 
drew the question and the court stated that there would be no 
prejudice if the question was withdrawn (226). 
In December of 1973, Perna and Malizia went to Florida 
ind attempted to contact appellant. However, on December 18, 
1973, Malizia was arrested and at that point, Perna began to 
have probiems with Verizino which again did not involve the 
defendants on trial. Perna therefore contacted Condello in the 
‘arly part of January 1974 and asked him to murder Verizino 
Condello at his time was with someone named Jimmy, 
Perna later learned was an agent, and Condello then an 


formant (229). Perna gave Condello a shotgun and revolver 


Additionally, he negotiated with Condello and Bradley 


ll them eight kilos of heroin and when he sold it 
he was arrested on February 1 
The Government also elicited testimony from Joseph 
Coniello which related to events subsequent to 1972. 


1 


Condellu admitted that he ad many drug dealings with 


Perna. In February of 1973, he received 1000 pills from 


him. In March of 1973, he receivec 25 pounds of marijuaia 


from Perna and Malizia when Sorenson was present Additionally, 


Condello received one eighth of a kilo each week from Perna 


and 


would distrubute this heroin to his brothers, wl i turn dis- 


] 


tributed it on the street. This business continued until h 


was arrested in September of 1973 (807). er he was re- 


leased on bail, he went to t Evergreen Bar and Sorenson per- 


mitted him to stay at his apartment for two weeks (818) 


Sorenson also mentioned that appe laut was supposed to be 


France arranging for a shipment. Condello was then rearres 


and became an informant for the Government (824). 


ted 


In November of 1973, Condello and Bradley met with Perna 


the first time at Romolo's Lounge in Fort Lee. Perna 
Condello t ‘at Malizia did not want to give him any 

oods because » occasion he had a woman pick up 
Although Malizia refused to deal 

-d that he would sell him drugs. 


ited that he had heard nothing fri appellant 


Condello and the Agent *hereafter had many meetings with 
Perna and made purchases of narcotics (839). On one such 
occesion, Perna told them that he had given appellant 

for a deal wherein they would have to go to Canada to pick 
the goods themselves. but the deal fell through (840). Perna 
also mentioned that he could not get in touch with appellant 
(842). 

The Goveriument had Special Agent James Bradley repeat 
Condello's testimony regarding the post conspiratorial con- 
versations and acts. However, he embellished Condello's story 
and testified that at the meeting on November 27, 

Romolo's tavern in Fort Lee, P-rna had stated that 
ment had been called off by Stassi, since appeliant and 
Sorenson had been wasting a lot of money and did no. have the 
money to purchase the narcotics (1106). At the subsequent 
the Fort Lee i r December 17, 1973, Bradlev 
Perna if he was sti the old man. Perna replied 


that he and Malizia had atteupted to get goods from appellant 


but the pickup would have to be in Canada and that they would 


have to front $25,000 per kilo Perna further stated that 
lant had borrowed money from loansharks and was in debt 
pecifically mentioned that appellant had borrowed 
100 from Sally Shiv] Counsel immediately objected to this 
imony and claimed that it had no probative value. The court 


d but stated "Il think it should be struck but I think the 


better course is to ignore it right now It will be forgotten 
in about 10 minutes. If I make a speech about striking it, 
they would remember it forever." (1111) Continuing with his 


testimony, Perna told the Agent that appellant was buying a 


ranch in Arizona. Another objection was entered to this 


testimony (1112). 
In January of 1974, Bradley purchased 20 pounds of heroin 
from Perna and at this time Perna asked them to murder 
Verizino (118). 
Nh iCHOLAS MOLFETTA, an undercover officer w * ue New 
k City Police Department, testified that in February of 
4, he met Sorenson in the Evergreen Bar (2544-45). 
Sorenson told him tha‘. he owned the bar, but that it was 
under his brother-in-law's name. Sorenson also had an interest 
in an after hours club. In the summer of 1974, Sorenson met 
Carmine Consalvo at the after hours club. The two men shook 
hands, hugged each other, and then had a 20 minute conversation 
(2649-51). Counsel's motion to strike this testimony on the 


ground that it was not relevant was denied (2651).* 


*Counsel informed the court that when Detective Molfetta 
was called to testify, he was escorted into the courtroom and 
:1l the way to the front of the jury box by two rather husky- 
looking men. Counsel claimed that their clients' cases were 
prejudiced by this occurrence, since it exaggerated the signifi- 
cance of his testimony. The court commented "I thought it very 
strange to allow that to happen." (2663-268:). Counsel also 
informed the court subsequently that these two cops sat in the 
audience while the Detective testified and after his testimony, 
hey went past the jury box and out the witness door to ren- 
dezvous with Detective Molfetta (2907). 


The Government also permitted several witnesses to 
testify regarding their surveillances of appellant and 
Sorenson after December of 1972. 

WILLIAM LeCATES, a former Special Agent with the DEA, 
testified that in June of 1973, he observed 
appellant at 2161 Northeast 122nd Street in Miami. This 
house was listed to a Carol Hoover. According to the Agent, 
appellant was observed arriving there about 6 or 7 times and 
leaving there 2 or 3 times. Specifically, on December 16, 
1973, he observed appellant, Ms. Hoover, anc a 14-year-old 
boy leave the car and go into a department store. He also 
observed them enter a Burger King (1770). Counsel objected 
to this testimony, claiming that it did not occur in the 
period charged in the indictment and further that such 
surveillance testimony gave rise to sinister connotations. 
When the court overruled this objection, appellant requested 
all the surveillance reports to show the absence of association 
(1757-60). 

EVERETT ELLEDGE, a Special Agent with the DEA, testified 
that during November and December of 1973, he observed appellant 

vicinity of 3521 61st Street in Miami with a lady 


Carol Hoover (1778) On December 5 1973, he also saw 


appellant enter an apartment owned by Salvatore Autera. He 


stated that he saw appellant with Autera on about 10 to 
12 different occasions. The Agent was later told that 
Autera had owned a pharmacy in New York, and was appellant's 
neighbor (1782) .* : 

SERGEANT BERNARD GILLESPIE testified that on January 
15, 1973 at 4:00 p.m., he went to LaGuardia Airpuert pursuant 
to a telephone call. He observed appellant exiting from 
the arrival section where he was met by another man. Appellant 
made a phone call, went into the men's room, returned to the 
phone booth, and made another phone call. The two men entered 


a green Cadillac and drove to 252 West 72nd Street where 


appellant entered this building. The other man entered 251 


West 72nd Street for about 10 minutes. Appellant left the 
building with an unknown female and went to the Casa Bella 
restaurant in Brooklyn (1838). He went into the bar and 
engaged in a conversation with Sorenson. The Sergeant then 
followed appellant to a building on Caton Avenue in 
Brooklyn. The Sergeant did not know whether appellant ‘'as 


simply paying his respects to* someone in the building who had 


just sustained a loss (1841). 


It should be noted that the Government also introduced 
-urveiilance evidence that occurred during the period charged 
in the indictment. Agent Elledge testified that on December 

1972, he observed appellant leave a condominium in Hollandale, 
Florida and drive with another individual to Sorenson's residence. 
Appellant went in for about 5 minutes and then returned to his 
own residence (1777). GROUP SUPERVISOR ALBERT GILLIS also tes- 
tified that he observed appellant and Sorenson talking at the 
Sun City Motel in Florida. When the men looked in his direction, 


they stopped talking (1738). 
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A stipui.j: «i was enteced that if HAROLD JOHNS was 
called as a witness, he would testify that on March 27, 
1973, he was a Dade County Florida Police Officer and on 
that date in Worth Miami Beach, he observed Carmine Consalvo 
driving a Ford Thunderbird in which Defendant Aiaimo was 
a passenger Additionally, Alaimo was one of the many per- 
sons who attended the wedding of Consalvo in March of 1975 
(304). Counsel objected to this testimony on the grounds 
of relevancy (3049). 

SHOULKY ELLEHOW testified that he bought 
on West 72nd Street from Salvatore Autera (2838> He 
knew appellant as the uncle of Autera and also as a customer 
in the pharmacy (2546). Again, counsel objected to this 


testimony on the ground of relevancy (2641). 


The Government also introduced the following documen- 


evidence referring to periods after December of 1972: 
1. The telephone record of J. Mirabello pertaining 
1973 to 1975 (2659). 
The 1974 telephone records of appellant, Carol 
Hoover, Salvatore Autera, and Issac Franklin (1798, 1800, 1802- 
03). 
Appellant's passport application forthe uwyears 1969 


vovernment Exhibit 103, p. 2661) .% 


passport application established that appellent made 
10 to 20 trips to Europe during 1973 and 1974 


The 


Appellan o»resented three tnesses whose testimony 
demonstrated that their premises - never used during the 
month of September 1970 as a transfer point in the Citroen 


transaction. ; 

CARL BONIELO lived at 19 Holly Place, Larchmont, New 
York for eight years with his wife and three children, and was 
a fifth grade school teacher. He never saw appellant or 
anyone else in the courtroom before (3429). This witness knew 
Sal Autera, who was a neighbor and very friencly with his brother- 
in-law, Joseph Mirabella. He stated that Autera never asked him 
to use the garage, and further, he never recalled a group of 
cars using his garege at that time. 

MIRASELLA lived at 23 Holl: Piace in Larchmont, 

New York, and worked for the New York Teleplt.one Company where 
he was a sales supervisor for 22 ; 3. When questioned regarding 
the group of cars using his garage, the witness replied that "it 


could not happen." (3456). 


SALVATORE AUTERA, whe presently lives in Miami, Florida 


1 


iis family, testi.cied that he had owned a pharmacy at 218 
72nd Street in New Y sity. He never was arrested and 
moving to Florida on July 28, 1973. 
Although very friendly with appellant, Autera denied ever 
in any conspiracy witk appellant to import heroin into the 
ites or a conspiracy to have the Citroen car go into 
(3505). He maintained that appellant neveg# 


him (3506-07) 


ARGUMENT _ 


PCINT I 


APPELLANT WAS DEPRIVED OF HIS 


I 
RIGHT TO A FAIR TRIAL WHEN THE 
WAS PERMITTED TO INTRODUCE A DE 


TUT 


A 
EM 


hua 


CONSPIRACY AS SET *ORTH IN THE I 
Although it has been repeatedly held that evidence 
a conspirator's post-conspi~acy activity is acmissible if 
probative of the existence of the conspiracy, or the par- 
ticipation of the alleged conspirator, the Government in 
this case stretched this rule to its breaking point. 
States, 336 U.S.440(1949); Lutwak Vv. 


S.604(1953); United States v. Anderson 


417 U.S. 211 (1974); United States v. Nathan, 476 F.2d 546 


(2d Cir., 1973); United States v. Super, 492 F.2d 319 (2d 


Cie. £9763. Despite the continuous o: jection: of the 
defense, the Government was peimitted t.. bowbard the juy 
with a mass of extraneous and inflammatczy evidence that 
bore absolutely no relation to che conspiracy charged in 
the indictment. The court virtually gave the Government 
free rein to saturate the jury with vivid tales of murder, 
drug trafficking, gambling, loansharkins, and a myriad of 
Government surveillances - all unrelated to 
charged and occurring subsequent to the termi:.ation date 
conspiracy as set forth in the indictment. 
First, the Government proved the existence of a com- 


etely separate drug conspiracy involving only Perna, 


Verizino, Condello and Malizia. Perna testified in detail 
regarding the formation of his partnership with Malizia 
and Verizino, and their dealings ‘!n large quantities of 
narcotics. Perna was then permitted to relate how Malizia 
lost all his money when he was forced to leave his business 
in the hands of Albaduce, who later was arrested. 

Condello testified in even greater detail regarding 
his narcotic dealings with Perna and Malizia. He related 
that he had received 1000 pills from Perna, and thereafter 


received 25 pounds of marijuana from both Perna and Malizia. 


To further reinforce the image of these men as “heavy drug 


dealers,’ Condello informed the jury that he received one 


eighth kilo of heroin each w 2k from Perna, and would dis- 


tribute it to his brothers, who in turn would distribute it on 


the street. both Condello and Agent Bradley told the same 
story regarding Malizia's refusal to deal with Condello 
because he had once sent a woman to pick up his narcotics. 
Perna, however, agreed to sell them the needed drugs, and 
Condello and the Agent thereafter made a number of narcotic 
purchases from Perna until he was arrested in January of 


1Q07/ i 
i /é 


+ for a 20 pound heroin sale.* 


ce ~ % | —— e ° 

*Evidence was also adduced that Verizino was arrested 
ssession of 26 pounds of heroin, which he obtained fron 
irce other than the defendants. 


The evidence of this separate and distinct conspiracy, 
which admittedly did not involve any of the*defendants 
on trial and which arose after the termination date of the 
conspiracy charged in the present indictment, was totally 


is indeed incredible 


_— 
= 


irrelevant to any issue in the case. 
that the court continually questioned its relevancy, but 

yet permitted the Government to elicit such extraneous and 
prejudicial evidence. The purpose of the Government in using 
such evidence is obvious. They sought to establish the 


criminal propensity of all the conspirators, including the 


defendants on trial, to engage in high-level narcotic activities. 


Since this evidence was not in furtherance of the objectives of 
the conspiracy charged, the admission of the testimony, replete 
with hearsay declarations and acts of the conspirators, con- 
stituted a clear-cut violation of the Krulewitch rule 

In addition to proving the existence of a separate con- 
spiracy. the Government, by virtue of this post-conspiracy 
evidence, sought to impress upon the jury that appellant was 
an evil man, who was involved in a host of sordid criminal 
activities. Through Malizia's hearsay statement, appellant 


was depicted as a heavy gambler, who had dropped $15,000 at 


ie racetrack (199). In a similar vein, the jury was told 
at appellant was in debt to loan sharks and owed one 
Sally “hields: $22,000.00 (1111). Immediately followit 


testimony, it was elicited that appellant was also 


‘onsidering, buying a ranch in Arizona. Once exposed to 


* 


this evidence, the jury could very well speculate that a 
man who was involved in these multi underworld activities and 
who could afford to buy a yanch. had to be involved in this 
lucrative French-Connection type case. This is especially 
true when the Government reinf«rced the image of appellant 
as a world wide narcotic dealer by bringing out the alleged 
Mexican deal (201).* 

Again, the court agreed with counsels’ objections that 
bulk of the evidence was irrelevant to the issues in this 
case. Yet, the court still permitted the Government to 
continue eliciting this damaging testimony, and did not 


even attempt to mitigate its effect upon the jury. 


Further highlighting the Government's post-conspiracy 


evidence, was Perna s plot to kill Verizino with the assistance 


*Not onl, was appellant depicted as a blatant criminal, 
also Defer lant Sorenson was portrayed as an independent 
rug dealer, involved in a variety of nefarious activities. 
irst, Sorenson allegedly harbored and concealed a fugitive, 
Joe Condello. Second, he obviously had an independent source 
of narcotics when Malizia asked if he had any goods and 
Sorenson replied that he did but named a ridiculous price 
(224-225). Upon objection by counsel, the Government withdrew 
its question, but only after -he jury heard Sorenson's in- 
criminating response. And finally, Sorenson was shown to 
have an interest in an after hours club, an admittedly 
illegal-type establishment. Hence, given the witnesses’ 
descriptions of the ignominious activities of both appellant 
ind Sorenson, there could be no doubt left in the jury's minds 
hat appellant had the criminal propensity to commit the crimes 
‘harped. 


of Condello and Agent Bradley (229) This evidence bore no 
connection to the conspiracy charged in the indictment 

and constituted evidence of a third distinct conspiracy - its 
Oojective being murder. The Government will no doubt claim 
that such testimony was harmless in view of the prior plot to 
kill Verizino, Sorenson, and Suzie. It is precisely because 
there was evidence of a prior murder plan involving the defen- 


dants on trial that the Government should have been precluded 


from bolstering their case with such provocative evidence. 


However, the most outrageous post-conspiracy evidence 
to confront appellant was the Government's proof that he had 
been under surveillance by various law enforcement officials 
even after his indictment in this case. This evidence was 
completely lacking in any probative value, and was intended 
solely to denigrate appellant before the jury. 

The result of the officers' surveillance were clearly 
innocuous. It is dif‘icult to conceive of any criminality 
attaching to appellant taking a woman and a 14-year-old boy to 
a department store around Christmas time and then to a Burger 
King for something to eat. Similarly, no inference of criminal 
behavior can arise from Sergeant Gi lispie's detailed sur- 
veillance of appellant in June of 1973. The sum total 
of his observations consisted of the following activites 


ippellant » was first observed leaving the arrival 


section at LaGuardia Airport and being met by an uniden- 
-ified man. He then made a phone call, went inco the bathroom, 
returned to the phone booth, and made another call. Where- 
upon, the two men entered a green Cadillac and drove to 252 
West 72nd Street. Appellant entered this building and ten 
minutes later, left with an unknown female. Together, the two 
drove to the Casa Bella restaurant in Brookiyn, © >» appellant 
had a conversation with Sorenson. From that poin appellant 
was followed to a building on Caton Avenue in Brooklyn (1835- 
These observations, as depicted by Sergeant Gillispie, 
have the ring of a spy thriller. When the surveillance 
evidence is cast in this light, it undoubtedly appears that 
appellant was engaging in . me shady maneuvers rather than 
out his ordinary and innocent everyday activities. 
Government's argument at trial that such surveillance 
evidence was necessary to show appellant's association with 
Sorenson and Ms. Hoover is utterly devoid of merit. Appellant's 
association with both Sorenson and Hoover, well after the 
termination of the conspiracy, had no probative value in 
proving the existence of a prior conspiracy In order for 


such, an association to have any probative value, it was 


incumbent upon the Government to prove that appellant s 


associations at that point in time were in furtherance of 
the objectives of the conspiracy. Such 2 burden was im- 


possible to meet, since at the time of the surveillances, the 


alleged conspiracy was over. Appellant therefore could 
have been associating with these people for any number of 
innocent reasons. 

But even if this Court should agree with the Government's 
contention that appellant's meetings with Sorenson and 

. 

Hoover were critical to their case, the Government should 
have introduced those facts alone, amid not the extraneous 
surveillance evidence that accompanied it. By instructing the 


jury to disregard the surveillance testimony in regard to the 
7 y 


Hoover incident and consider only whether it demonstrated 


appellant's acquaintence with Ms. Hoover, the court was 


obviously of the opinion that this evidence was not relevant. 
Nevertheless, it permitted the evidence to reach the jury's 
ears. Even the minimal instructions by the court regarding 
che Hoover surveillance could not obviate the prejudice that 
inured to appellant when the jury heard that he had been sub- 
jected to repeated "tailing" by Government officials (1768). 
Certainly, this type of surveillance evidence is inherently 
prejudicial. It conveys a sinister impression as law enforce- 
ment agents are more likely to follow guilty people, than 
pursue the innocent. Under these circumstances, this Court 
should not sanction the use of this type of post-conspiracy 
The final category ef post-conspiracy that bore no 


lationship to the objectives of the conspiracy was the 


Government's use of the following documentary evidence 

The telephone records of Joseph Mirabella for the years 
1973-1975 (2659); ti 1974 telephone reccrde of appellant, 
Care’ Hoover, Sal Autera, and Issac Franklin (1798, 1800, 
1802-03), and appellant's passport application, which 

showed a number of trips made by him to Europe in 1973 and 
1974. Again, the Government failed to link these items 

the conspiracy charved. Merely because appellant ~?s acquainted 
with these peuple. not mean that his acquaintences were 
in furtherance of the cbis:ctives of the conspiracy. The same 
is true of appellan.'s passport application. Because he made 
a number of trips to curope weil after the termination point 
of the conspiracy does not mean that the purpose of his 


trips was to purchase drugs, or that he also made prior trips 


during the conspiracy. Such evidence was too far removed 


from the actual scope of the conspiracy to have any probative 
value. 

An analysis of the cases pertaining to post conspiracy 
evidence fails to reveal any case where the introduction of 
such prejudicial evidence deviatai so far from the obiectives 
of the conspiracy charged and was so massive in nature. 
Krulewitch v. United States, supra (declarations of one con- 
spirator consisting of only one conversation to conceal the 
conspiracy were held inadmissible after the conspiracy had 
ended) ; Lutwak v. United States supra (in a conspiracy to 


enter into false marriages for the purposes of circumventing 


the immigration restrictions, evidence of post-conspiracy 
conduct which showed the fraudulent intent of the parties 

was held admissible); Anderson v. United States, supra (post- 
conspiracy evidence directly relating to the rigging of an 
election, the object of the conspiracy, was deemed admissible) ; 
United States v. Bennet, 409 F.2d 888 (2d Cir., 1969) (the 
admissibility of the fruits of a post-conspiracy search which 
had uncovered the instrumentalities of a far reaching narcotic 
conspiracy has been sustained); United States v. Cohen, 489 F. 
2d 945 (2d Cir., 19/3) (post-conspiracy participation by the 
defer nt in firearms training activities at Jewish Defense 
League Camp held admissible to show state of mind to enter 

the conspiracy to falsify firearm registration forms and 
defendant's propensity to conmit this crime, since he had 
raised an entrapment defense); United States v. Mallah, 


503 F.2d 971i (2d Cir., 1974) (post-conspiracy possession 


of eight thermometers was deemed evidence of intent to 


nerticipate in prior narcotic conspiracy); United States v. 


Nathan, supra (post-e’nspiracy evidence that defendants had 


engaged i.. . number of drug transactions held t > probative 
of the existence of the conspiracy); United States v. Super, 
i992 F.2d SEY (2a Cir... &9 78) (post-conspiracy evidence of a 
lrup, transaction, which occurred immediately after the prior 
enterprise was probative of the prior venture of the 


parties); 


ited States \ Bermudez, F.2d (2d Cir., 1975) (evidence 


obtained by 2 search conducted six weeks after the ter- 
mination of the conspiracy held admissible to prove the 
existence of the conspiracy),* Hence, all the post- 
conspiracy evidence admitted in these cases was clearly 
probative of the existence of the conspiracy, was limited 
in its quancity, and arose within a close proximity from 
the termination point of the conspiracy, considerations 
which are conspicuously absent here. 

in sustaining the admissibility of this voluminous 
amount of extraneous evidence, the cou ¢ ignored the 


Supreme Court's repeated caveat that post-conspiracy 


evidence must be "scrupulously observed" in order to insure 
that the proffered evidence is in fact in furtherance of the 


conspiracy charged. Krulewitch v. United States, supra, at 


pp. 443-44; United States v. Anderson, supra, at pp. 416-77 


Therefore, it must be concluded that the indiscriminate admission 
of the mass of irrelevant and highly prejudicial post-con- 
spiracy evidence deprived appellant of his due process -ight 

4 


to a fair trial, and now requires the reversal of his con- 


Viction 


cS ¢ also United States v Pacelli, 491 F.2d 1108 
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POINT If 


LIGENT DEPORTAT ION OF 
OTVOS, AFTER dE WAS DESIGNATED A POTENTIAL 
DEFENDANT IN THE PRESENT CONSPIRACY, DEPRIVED 
APPELLANT OF HIS CONSTITUTIONAL RIGHT UNDER 
THE SIXTH AMENDMENT TO EXAMINE A WITNESS 
CRITICAL TO THE PRESENTATION OF HIS DEFENSE 


THE GOVERNMENT'S NEG 


Jean Cl .de Otvos was denominated a prime target in 


the Government's investigation into the alleged drug 


conspiracy in the Atlanta Penitentiary as early as 


December of 1974. The Government at this juncture had 


every intention of indicting Otvos for the very same con- 


spiracy for which appellant already stood charged. Despite 


the Government's awareness that Otvos was scheduled to be 


paroled in the near future, and if paroled, in all likeli- 
hood, would be jeported to France, the Government made no 
effort to secure Otvos' presence in this country. They 


failed to take the very minimal steps either of lodging a 


Parole Zoard, or making one 


warrant against him with the 


perfunctory ¢t elephone call to ' he Board to verify 
date of Otvos' scheduled release from the Atlanta Penitentiary. 
Incredibly enough, the Parole Board, during this same period, 


written communication from the Justice Department 


received a 


stating that Otvos was about to be indicted by the United 


States Att orney's office The Board chose lo disregard 
rotice and without any coneern Lor t hye pending, criminal 
yorted Otvos to France on March 3, 1975 Such 


gross negligence and bureaucratic bungling on the parts of 
these Government agenices, in removing Otvos from the juris- 


diction of the courts, violated appellant's Sixth Amendment 


right to examine a potentially important witness. Washington v. 


Texas, 388 U.S. 14 (1967). 

The court below made a finding that ''the Parole Board in its 
total conduct was grossly negligent in ignoring the specific 
communications from tk Yepartment of Justice saying that this 
individual was likely to be indicted."' Aithough the court was 
of the view that no negligence could be imputed to the United 
States Attorney's office, the chain of events leading to Otvos' 
deportation demand that such a conclusion be rejected. The 
Government must be held accountable for its own nonfeasance in 
this matter, and their attempts to extricate themselves from any 
and all responsibility by claiming ignorance cannot be tolerated. 

That the Government in December of 1974 had already formed 

intention to indict Otvos, and charge him with participating 

the present conspiracy is perfectly clear. At that time, 
Agent Bradley informed Otvos that he would probably be indicted 
in February of 1975 for his involvement in the reputed drug con- 
spiracy in the Atlanta Penitentiary, and that the purpose of their 
interview was but an attempt to obtain his co-operat ion. Signi- 
the Government at this particular tim: was well aware 


fuli role: 1 his conspiracy, since Perna and Veri 


the cnly witnesses to implicate Otvos, had already conveyed their 


tales in their entirety to Agent Bradley.* However, for some 


inexplicable reason, the Government delayed filing its indict- 
ment until after Otvos had been deported. While the Govenrment 
was overly anxious to file its indictment against appe 
they obviously were in no such hurry to indict Otvos, a defendant 
whom they knew or should have known, was in danger of being cast 
out of this country well beyond the reach of our courts. In 
such an important and far reaching conspiracy, it was incumbent 
upon the United States Attorney's office to make certain that 
Otvos, a prospective defendant who already was in federal custody, 
would remain in custody so that he would be available for trial. 
The United States Attorney's nonfeasance in this case had the same 
devastating effect on appellant's case as would have been the 
situation had their office actually participated in the depor- 
tation. 
Furthermore, even assuming that the United States Attorney's 
»9ffice was not guilty of nonfeasance in the deportation of Otvos, 
submitted that the gross negligence of the Parole Board 
must be imputed to the Prosecution. The Government, in an effort 
disassociate themselves from the negligence of the Parole 
relied primarily on this Court's decision in United States 
inn, 4 2a 940 (2 sir., 1971), a case which differs 
from tl acts 


“In the tace of these facts, the Government tried to convey the 
ssion to the court that the prosecution as of March 13th was 
investigating the case and had not finally determined who 

be charged in the superseding indictment (See Affidavit of 
ant United States Attorney Harry Batchelder. ) 


In Quinn, after a successful prosecution had ended in 
the Southern District, the indictment of a key Government 
witness, which heretofore had been sealed by the United States 
Attorney's office in Florida, was announced a week after the 
termination of the trial. ’The defendants therefore claimed 
that there had been a suppression of evidence on the part of 
the Government, and took the position that knowledge on any 


part of the Government is equivalent to knowledge on the part 


of this prosecution. Although this Court rejected the argument 


as absurd, appellant in this case is not raising such an abstract 
argument, and has established a sufficient nexus between the 
Prosecution and the Parole Board to justify an imputation of 
negligence to the Prosecution. 
First, in Quinn, there was no finding of gross negligence 
on the part of any Government body. No claim was raised that 
either the Prosecutor's office in Florida or New York should 
have taken some affirmative steps to protect the defendants’ 
interests. In this case, the court made a finding that the Parole 
Board was grossly negligent in its har '’’ing of Otvos' parole, and 
it is appell-it's further iim .nat the Prosecution under the cir- 
cumstances of this case, was obligated to take some action to 
‘ure Otvos' presence for trial, since they knew full well that 
parole was pending. Second, no communication between the 
the Southern District and their office in Florida 


existed in Quinn, which woulu have served to alert the other as 


to what was transpiring in their respective offices in regard 
-o the defendants’ cases. Here there were specific communications 
to the Parole Board that went completely unheeded. Thus, as 
opposed to Quinn, the activities of the Parole Board atid the 
Prosecution were so inextricably intertwined that the gross 
negligence of the former must be attributed to the latter. 
Although this case is one of first impression in this Circuit, 
this Court fortunately has the guidance of the rulings in another 
Circuit. Applying the Compulsory Process Clause to Government 
action in making a witness unavailable to the defense, the Ninth 
Circuit has found such conduct, even if not deliberate, to violate 


the Sixth Amendment 


Thus, in United States v. Mendez-Rodriquez, 


450 F.2d 1 (9th Cir., 1971), the defendant, who was convicted 
conspiracy to smuggle aliens into the United States, alleged 
the Government had violated his constitutional rights by dep 


» 


Mexico three of the six witnesses before the defense had an 
rtunity to interview them. The Court in its decision noted 
that it had been the policy of the Immigration and Naturalization 
Service in that District to detain only three or four aliens as 

material witnesses, interview the remaining aliens, and then 
them to Mexico. Based upon these facts, the Court held 
the Government is under no obligation to search out 
roduce witnesses who may be favorable to the 
i denial of Due Process when such witnesses have been made 


unavailable by the conduct of the Government. 1 be 


noted that it is unclear from this decision whether the 
Prosecution had actual knowledge of the Immigration Service's 
prlicy to deport these aliens after their initial interview. 
Evidently, the Court felt it unnecessary to make such a distinc- 
tion, since it correctly viewed the conduct of the Immigration 
Services and the United States Attorney's office as a single 
Government action which resulted in an abridgement of the 
defendant's Sixth Amendment right 


In United States v. Tsutagawa 500 F.2d 420 (9th Cir. 1974), 


which involved a prosecution for harboring and concealing of 
illegal aliens, the Government had returned to Mexico 35 
39 aliens involved before the defense had an opportunity to inter- 
view them. Although the possible defendants were unknown at the 
time of the deportation, the Ninth Circuit held that by placing 
these witnesses beyond the power of the court to require actendance, 
the Sixth Amendment had been violated. 

On the other hand, the Ninth Circuit has affirmed convic- 


those defendants raising similar issues where the 


show any connection between the deported 


liens and the crimes charged (United States v. McQuillan, 50/7 


30 (9th Cir., .1974); United States v. Castel lanos- Machorro, 


2d 1181 (9th Cir... 1975), where the defense was shown to 
had an ample opportunity to interview the aliens before 
tation (United States v. Carillo-Frausto, 


1974); United States v Loemli-Garnicia, 


313 (9th Cir., 1974)), or where the potential witnesses had 
left the country on his own accord and not as a result of any 


Government actions (United States v. Lomeli-Garnecia, 


In the present case, the Government is unable to prove 
tence of ary one of these factors that would justify an affirmance. 
Finally, irrespective of which specific branch of Government 
bears the responsibility for the deportation of Otvos, one sound 
fact emerges. Appellant through Government action was deprived 
of a valuable right under the Sixth Amendment, Therefore, this 
ourt should focus upon the loss of this fundamental right, 
rather than deciding the culpability; the agencies involved. 
The court below initially took this approach when it admitted 
that it would have been confronted with a difficult problem if 
it could be persuaded that Otvos' testimony was essential 
defense In making its ruling dependent upon the value of Otvos' 
testimony, the court misconstrued the thrust of the Sixth Amenduwent 
right to Compulsory Process. The Ninth Circuit in Mendez-Rodriguez, 
flatly rejected the notion that it was necessary for the 
make some showing that the interview would have been 
he defense. And the court subsequently explained its 
‘ 


reasons for this policy in United States v. Tsutagawa, supra, at 


;ee also United States v. Mosca, 495 F.2d 1052, 1059 (2d 
172) wherein this Court in an analogous situation termed 
rab the Government's involvement in making a witness 
, but held such conduct harmless because the witness' 
rial depositions revealed thet her testimony would have 
been of no value to the defense, and would only have enhanced 
the Government's c: 


¢ 


" 


iWi¢ 
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The thr: st of Mendez-Rodriquez is *o prevent 
the basi unfairness of allowing the Government to 


determine :rhich witness will not help either side 
then to re. 2ase those witnesses, for all practice] 
purposes beyond the reach of the defendant 

The vice lies in the unfettered ability of 
Government to make the decision unilaterally; 

Sixth Amendment guarantees a defendant 

to subpoena favorable 

Governmen*® placed witnesses, 

favorable to the appelleees, outside the power of 
our courts to require attendance .. . A defendant 
has the right to formulate his defense uninhibited 
by Government conduct that, in effect, prevents him 
from interviewing witnesses who may be involved and 
from determining whether he will subpoena and call 
them in his defense. 


In this context, the Government cannot argue 
sheer speculation whether Otvos would have agreed 
behalf of the defense It was the opportunity to 
Otvos which was of paramount importance t 
interview could have led not only to favorable testimony from 


but also to other formation relevant to the defense. It is 


offensive to any concept of Due Process that the Government 


the defense, had every opportunity to interview Otvos bef 
is deportation and readily took advantage of these opportuni 
their attempts to glean information from him were not 
‘ssful does not mean that the defense should be deprived 
similar opportunity to question this critical witness. 
even if this Court should reject the Ninth Circuit' 
and require that establish that Otvos' 
ny was essential o his case, appellant has more than 


only person who could h 


| 


ve 


refuted or offered information t refute Perna's and Verizin: 


testimony regarding the inception of the conspiracy, and their 


claim that he was in fact the "French Connection." While 
»>fendant Joe Stassi denied involvement in any drug conspi 
the Atlanta Penitentiary, he could not deny Otvos' par 
since he was never alleged to have been present during Pern: 
and Verizino's discussions with him Therefore, Otvos was th 
only witness who was in a position to refute their stories 
»stimony would have been invaluable to the defense. 


Accordingly, the conclusion must be reached that the Gove 


s regligent deportation of Otvos substantially interferr 
appellant's constitutional rig} under the Sixth Amendment 
present a full defenss 


now requires the reversal of 


dismissal of the indictment 


APPELLANT WAS DEPRIVED OF HIS CONSTITUTIONAL 
RIGHT TO A SPEEDY TRIAL UNDER THE FIFTH AND 
SIXTH AMENDMENTS BY VIRTUE OF THE 29-MONT! 
DELAY BETWEEN INDICTMENT AND TRIAL DURING 
WHICH TIME A PRIME DEFENSE WITNESS HAD BEEN 
NEGLIGENTLY DEPORTED TO FRANCE BY THE GOVERN- 
MENT AND APPELLANT HAD BEEN SUBJECTED TO CON- 
TINUAL GOVERNMENTAL SURVEILLANCES. 


In this case, the Court is confronted with a combinati 


of extraordinary circumstances which finally culminated in a 


denial of appellant's constitutional rig to a speedy trial 
Since appellant has satisfied the four-| f st enunciated 
Berker v. Wingo, U.S. ), Fe is now entitled to 
severe remedy of the dismissal of the instant indictmen 
The court below properly concluded that at the 
opportunity appellant promptly asserted his right 
trial and further, that the 29-month delay between the indictment 
and trial was of sufficient duration to he presumption of 
prejudice. Thus, the questions to be resolved by this Court are 
whether good reason existed for the delay, and whether appellant 
has sustained any prejudice 
to December 20, 1974, a period 
months, the indictment was ordered sealed on the strength 
dual representations by the Government that appellant was 
he country, and that the unsealing of the indictment 


»pardize an unrelated federal investigation involving 


Tne court below found as a fact 


ment was not necessary to take appellant 
"the Government was inde: iware 
during the period in qué 
9) is appellant 
indictment on the ground tha 
jeopardize another independeni 
contravention of Rule 6(e) of 
Procedure and that the delay which was incurred as a resu 


the improper sealing of : *tme cannot be deemed good 


reason" within the purview the ‘ Wirgo r onale 


Rule 


provides 


indictment 


and execut 


learning that 


ion 6(e) 


ion into 


the intent 


Conce 


cannot 


Lon 


the indictment 


the Gove 


defendants, 


ment in order 


defendant 


crimin: 
ata 
SUPp} Ld 


quite as candid with the courts regarding their true reasons 
for requesting the sealing of the indictment. W ile there 
might very well have been ancther investigation involving 
appellan:, the Government still used this interval for a third 
purpose -- to gather more evidence against appellant by keepin 
him under constant surveillance. Consequently, during this 
entire period, appellant was subjected to the most devastating 
type of Government harassment. He was forced to undergo the 
humiliation and degradation of having his every movement observed 
by Government agents. His right of privacy was violated in the 
grossest sense. Clandestinely charged with a crime, he lived 
that entire 20 month period as a marked man, unable onfront 


his accusors or stop such an abominable practice.* 


indictment been made public, it is highly unlikely that the 


courts would have tolerated such actions on the part %f the 


Government. Surely, it was never contemplated by the framers 


of Rule 6(e) that this provision would be used for such means. 


Appellant was also forced to sustain a more traditional 


type of prejudice because of the undue delay in the prosecution 


Pie 


of his case He lost an invaluable witness I ing the period 


between indictment and trial] the Govenment had negligently 


deported Jean Claude Otvos, a key figure in the present conspiracy, 


The value of securing Otvos' testimony r Jus solicit: 


*Accordiny to the Government's proo! trial, appellant 
was allegedly aware of the fact that he was continually being 
followed. At his meeting with Perna and Malizia, he supposedly 


warned Malizia that he was under surveillance 


no 


information from him, has already been set forth in Point il. 
It is suffice to say that appellant at this point need not 
prove that the United States Attorney's office was .nvolved 
in the deportation of Otvos. Regardless of whether or not 
-he Government is responsible for the loss of Otvos, the sole 
factor to be considered in conjunction with the speedy trial! 
claim is that such an important witness was in fact unavailable 
to the defense because of the undue delay in bringing this case 
to trial. 

Hence, considering all the facts and circumstances 


unique case, the Barker v. Wingo tests have been satisfied and 


appellant must now be accorded that severe remedy of the dis- 


missal of the indictment. 


POINT IV 


THE TRIAL COURT'S REPEATED DISPARAGEMENT 

OF THE DEFENSE AND ITS CONSTANT INTER- 
JECTION OF ITS OWN OPINION INTO THE CASE 
DEPRIVED APPELLANT OF HIS DUE PROCESS RIGHT 
TO A FAIR TRIAL. 

This record abounds with instances of improper judicial 
conduct. Throughout the entire trial, the court repeatedly 
demeaned defense efforts to effectively cross examine the 
Government witnesses and implied by its remarks that counsel, 
in attempting to defend their respective clients, were wasting 
both the court's and the jury's time. Most prejudicial, however, 
were the court's many remarks and innuendos’ which conveyed 
the unmistakeable impression to the jury that the court was 
partial to the Government's case. The total effect of the 


court's conduct at trial resulted in a deprivation of appellant's 


due process right to a fair trial, and now requires the reversal 


of his conviction. United States v. Nazzaro, 472 F.2d 302 


(ga Gir.., 470 F.2d 1205 


“IO FF. 24 L205 Za Cis. , t v. Cuevas, 510 F. 


2a B48 (2d Cir... PSTS):. 
7 7 2 : . . ] . "6 
Each counsel in this case was the butt of the court's 
facetious and sarcastic remarks The court constantly ridiculed 
iaden (Sorenson's counsel) when he was attempting to examine 
Government witnesses. When Perna was asked by Mr. Naden 


whether he realized that he could get 90 years from Judge 


Cooper, and an additional 15 to 25 years from his state court 
cases, the court queried "on top of ninety years.” Counsel 
easwered quite correctly that the questions related to Perna's 
state of mind. Whereupon the court in front of the jury resvonded 

state of mind doesn't seem very relevant as to what’ 
happen after 90 years." (658) 

While the ccurt later agreed 100” 

remarks should not have been made," the damage was already done 
(674). The court's subsequent instructions to the jury to 


disregard its comment served only co focus their attention on 


the growing antagonism between the court and the defense: 


The other thing I point out is that any 
colloquy between the court and counsel is com- 
pletely meaningless as .ar as your job is con- 


cerned. .. . For example, I have been very nic 

to Mr. Newman (Defendant Alai mo’s counsel) because 
he hasn't “bothered me yet. Any colloquy, I mean 
if counsel has come to the bench, and I say no, 

it shouldn't have any prejudic e against counsel. 

I didn't intend any facetious remarks about 
what was going to happen ninety years from now or 
in any way denigrate him or make light of the 
serious problem that you have to decide (684-85) 


ill another point during Mr. Naden's cross examination 
the court admonished counsel in front of the jury 


ectly clear and if you don't you ought to 


on with the case and stop this backhanded stuff +4) 


The court later felt compelled to characterize Sorenson's cross 
4 minati ff M t t) n Ae cf ‘ a a Me ee a ee . rors ani 
examination ot Mastanctuono DY al : YOu as Sliiy quest LONnNS 


you get silly answers." (2605). was only towards the end 


of the trial when he court was finally advised by its law 

clerk that it was not treating Mr. Naden properly, did the 

court in front of the jury extend its apologies to him (2400-01). 

Such apologies came far too late in the trial, since the court 

had already firmly indoctrinated the jury with the notion that 

it was negatively predisposed towards the defendants’ cases 
Other counsel were likewise affected by the court's sar- 

castic remark. in regard to their efforts to defend their 

clients. Upon Mr. Garland's cross examination of Condello 

regarding the importance of what he told Agent Bradley, and 


whether Bradley wrote the statement down, the court promptly 


characterizec counsel's question as "ridiculous" and then 


directed him to "stop asking ridiculous questions, because the 
witness assumes the questions are intelligent and he tries to 
make sense out of them." (936-37) It should be noted that 
counsel's questions were indeed perfectly proper in 
had every right to ask Condello whether the Agent had written 
his statements down. Nevertheless, because of the continuous 
and heated by-play between the court and Mr. Garland, appellant's 
to make the first of his many motions for 
nistrial (945-46). 
Nor did appellant's counsel remain immune from tt 
o quescion Mastantuon 
statement he m before t I jury s true, 
exclaimed "I think we can stipulate that these 


things were said and we can also stipulate that no human being 


can remember the exact things he gaia.” C23R2) It was 


incumbent upon counsel to point out to the court that the 
4 


accuracy of the witness’ memory was for the jury, and not 
the court, to determine (2311). Sutsequently, counsel was 
again thwarted in his attempts to cross examine this same 
witness regarding whether his statement in the rogatory 
there were four Cadillzcs, and not three, was a lie 
truth. The court interrupted and told the jury 
was a mistake." (2278) At least t its credit, 
for the record that it made suc statement “in inten- 
sive voice." (2332) 
Because of the court's continuous interruptions of 
cross examination of Mastantuono, Mr. Kadish was forced to 
request that the court not interject into his cross examination, 
since it was making him look bad in front of the jury 
Such unwarranted intrusions during the cross examination of this 
particular witness were especially devastating to 
case. Mastantuono was the only witness to actually connect 
appellant to any narcotic activities. Absent his stimony, 
Government's case could n stand. Therefore, it was 
crucial that appellant's counsel be permitted to effectively 


t being subjected to the many 


regarding his interview with Perna in October of 1 
f£ullowing transpired: 


Q. To the best of your recoliection, Mr. 
Bradley, tell the court and jury what you 
recall Mr. Perna first telling you, and put 
it in his words as close as you can. 


A. I first spoke to him regarding this matter 
during that time period. I stated to him that 
I knew he was familiar with Anthony Stassi 

and his narcotic dealings. 


Mr.. Garland: Objection to what he stated 


The Court: Well, you can’t have a con- 
versation unless he started it. Obviously 
all that is relevant is what Perna told 
him, but you can't have a conversation with 
only half of them. 


* * * 


A. I stated to Mr. Perna that I knew that 


aware of the narcotics activity of Anthony 
(1163). 


When counsel objected to the self-serving conclusion 
witness, the court declared: 


The jury knows that the prosecution thinks 
your clients are guilty or they wouldn't 
have brought the case. The question is whether 
the prosecution's belief is correct. It is 
merely telling him the agent thinks he got a 
case. It isn't something they don’t know 
(1164). 


This outrageous remark squarely placed the integrity of the 


United States Attorney and the court directly behind the 
credibility of each and every Government witness. When 


atk) 


counsel sought to protest such unwarranted remarks, the court 


pres 
jury doesn't think we are spending 
nobody thinks the defer .ts are 
the court admitted, "I think it 
" but added, "I 
(1186-87) 
Nothing cot 


repeatedly held that 


its own opinion regarding the gui f the defendants 


Grunberger 43] : 2a Giz... 23970) 


the Government. . that 
in essence vouched the credibili 


+ 


ness by stating that they were all 
he Government inks the defendant 


one 


Fe er 
dq be 


therefore, because the court 
Oo permea 


now be reversec 


ordered. 


4 
SO PREJUDICED THE JURY'S DELIBERATIONS THAT 
DENIED APPELLANT H RIGHT TO A FAIR TRIAL. 
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The defendants have 
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The truth is 
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